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UNITED STATES DISTRICT COURT 
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—-- x 

UNITED STATES OP AMERICA, : 
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- -x 
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THB CLERK I Criminal motion. Uni tad States of 
Amsrica versus Israel Dias-Martinos. 

MR. KIMMELMAN: Your Honor, wo are here on 
the defendant Israel Dias-Martinas• motion to set 
aside the verdict on the basis of what is termed new 
evidence, that the Government withheld certain 
information within its possession that is deemed to 
be Brady — by the defendant, to be Brady material 
and/or 3S00 material. 

THE COURTi Is the appeal set down for argument' 

MR. KIMMELMAN t The appeal has been adjourned 
for argument. 

THE COURT: This is the one. 

MR. KIMMELMAN: Pending a determination in 
this court and the possible appeal of your Honor's 
decision. 

THE COURT: All right. 

MR. KIMMELMAN: Your Honor, because this is 
the defendant's motion, I believe that the burden 
should be on the defendant to prove the allegations 
■et forth in his motion. I have asked that Mr. 
Rddrigues, who is the subject of the motion, and 
Mr. Abbott, who is the agent who is responsible for 
the federal investigation, be present, if they 
should — if Mr. Mahler wishes to call them as 
witnesses. 
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THE COURT: All rignt, let’s call them. 

MR. MAULER: I would like to call Rodriguez. 

THE COURT* Do you know the index was misfiled? 
MR. KIJJ4ELMAN: No, sir. The Clerk just 
indicated to me — 

THE COURT: Wait a while. Isn’t that the 
Court of Appeals number? 

All right. 

SAUL RODRIGUEZ, called as a witness, 

being duly sworn by the Clerk of the Court, testified 

as follows: 

DIRECT EXAMINATION 


BY MR. MAHLER: 


q Detective Rodriguez, would you tell the Court 

by what bureau you are employed? 

A I am employed by the New York City Police 

Department assigned "o the Organized Crime Control Bureau, 
Narcotics Division, Brooklyn South and Richmond. 

Q Are there times when they work jointly with 

the federal detectives? 

A Yes, sir, there are. 

Q In fact, this bureau coordinates, do they not, 

the Federal and State activities? 

A That's way above ray level. I couldn’t answer 

that question. There are times when there are joint 
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investigations. I aia not going to say they coordinate them. 
I'm sure it's a joint effort. 

Q Now, do you recall your investigation concerning 

293 Grand Street, in that vicinity? 

A I recall sene of it, yes. 

0 Do you recall the first date on which you 

began that investigation? 


A I believe it was in October of 1973. 

Q Could you be more specific? First, could you 

tell us the date? 

A I haven't got the file with me, sir. 

Q Do you recall testifying at the trial of 

Manuel Fiffe and Victor Blanco in March of 1975, in the 
Kings County Supreme Court? 


A Yes, I testified at that trial. 

Q Do you recall testifying at that time that 

the operation began — the very first contact with 293 
Grand Street was October 25, 1973? 

A I haven't got the file with me. Like I said, 

I know it began in October of 1973. 

Q Do you have any of your notes with you today 

to refer to? 

A Just what I used on in this courtroom, in 

the trial of Israel Dias-Martine*. 
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Q Is there a note somewhere which would indicate 

the exact date that you started the investigation? 


No, sir. The file is at the Brooklyn South 


office. 


MR. MAELER: Your Honor, I am sorry. I have a 
page reference somewhere in here that as to his 
exact testimony. I thought he would have his notes 


with him. 


If your Honor gives me a moment, I think I 


cam find it. 


Q Officer, do you recall being asked this 

question and giving this answer during the trial of Manuel 
Piffe and Victor Blanco? I am referring to page 162 of that 


transcript: 


"Question: Officer, this particular operation 

that you were involved in was called 'buy operation 


560'"? 


"Answer: Yes, sir, it was. 

"Question: And when did that buy operation 


begin? 


"Answer: Buy operation 560 began in October 


of 1973. 


"Question: When you said October of '73, can 
you be a bit more specific? Was it the beginning of 


26 
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October? 

"Answer* It was toward the end of October 

of '73. 


"Question: Would you have an exact date? 

Can you refresh your recollection by referring to 
your notes if you want? 

"Answer: The number 560 was obtained on that 
first date thut I bought the half ounce of cocaine 
from the defendant. That was October 26, 1973. That 
when operation 560, the number, came into being. 

"Question: Are you telling me that's when 
the operation began? 

"Answer: No. It actually began on October 
25th, when I first met the defendant Victor Blanco 
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and Manuel Fiffe." 

Do you remember being asked those questions and 
giving those answers? 

A Yes. Yes, sir, I do. 

Q Would you agree that the very first time you 

were involved in -- with Fiffe and Blanco or anything that 
had to dc with this case or with 293 Grand Street was 
October 25, 1973? 


A That's about it, yes, sir. That's the overall 

buy operation. 



r 
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Q Now, do you recall testifying during the 

trial of Mr. Diaz-Martinez in this court? 

A Yes, sir. I remember when I was here. 

Q Referring specifically this time to page 523 

of the file transcript of this court: 

Do you recall being asked these questions and 
giving these answers? 

"Question: Now, you have testified, I believe, 

as to how you know Mr. Diaz, how you know him prior 
to that evening; is that right? 

"Answer: Yes, sir." 

Do you recall in what context I was asking you 
these questions, officer? 

A What evening are you referring to? It's 

pulling it right out of context. 

MR. KIMMELMAN: Excuse me, your HOnor. I'm 
going to object to this procedure. If Mr. Mahler 
wants to refresh this witness' recollection, it would 
be much simpler if he would show him the transcript. 

THE COURT:: I will allow him to do it this 


Q Do you recall — did you testify in this court 

that on the evening cf January 17, 1974, you walked into 
Jose's Bar and that you recognized the defendant Israel 
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A Yes, sir. 

Q Do you recall that? 

A Yes, sir. 

Q Do you recall that you testified that you 

knew him because you met him once before? 

A I had seen him at the clothing store at 

293 Grand, yes. 

Q Now, the question that I asked you is: 

"Question: Now, you have testified, I 

believe, as to how you know Mr. Diaz, as to how you 
knew him prior to that evening; is that right?" 

And your answer was," 

"Yes, tiir. 

"Question: Will you tell us how you did know 
who he was? 

"Answer: I had seen him in the clothing store 
where I had met Mr. Fiffe. 

"Question: On what occasion? I mean on what 

date? 

"Answer: It was on October 15th, I believe. 
"Question: Did you make any notes of that 
anywheres? 
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"Answer: That I had seen him? 
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"Question: Yes. 

"Answers No, sir. 

"Questions Is It your testimony that you 
didn't speak to him on that day? 

"Answers I said, hello, how are you. And I 
walked to the back of the clothing store and into 
the basement.” 

Do you remember giving — 

A No, it 'a November 15th, if anything. The 

operation began — the buy operation 560 was given that 
number on October 26th. I had met one of the defendants 
of that operation on October 25th. That answer should be — 
and I believe if you go further on into the record, it's 
corrected to November 15th, 1973. 

Q Well, on page 1524 the question is: 

"Anyone else present in the store? 

"Answer: No, sir. Not that I can recall. 
"Questions This was November 15tli? 

"Answers I believe it was on November 15th.” 

A Yes, sir. 

0 la that when it's corrected? 

A It's when it's corrected, yes, sir. 

Q Now, it'a your testimony now that you corrected 


that? 





Rodriguez-direct 11 

A It'a ray testimony now that the answer in 

November 15th or about November i5th, as I answered on that 


date. 


Now, when you began operation 560, were you 


aware of any federal involvement at that time? 

A No, sir, I was not. 

Q When did you first become aware that there 

were federal officers making the — almost the same — the 
exact same investigation? 

A Couple of months after the operation began. 

Q When you say a couple of months, would that 

be January, 1974? 

A I can't give you an exact date. I was in 

undercover in that operation. Finding out if anyone else 
was investigating, that area is up to the backup team. I 
know there are IBM cards that are submitted into a computer. 
And that's how it was found out that there were other 
authorities investigating those subjects in that area. 

Q Would you agree with me that they were watchin< 

the same exact clothing store during the weeks of roughly 
October 25th through November 20th? 

A Would I agree with you? 

Q Yes. 


I don't know what they were watching. I can't 


. * 




agree to that. 



12 



Rodriguez-direct 
MR. KI1IMELMAN: Your Honor — 

THE COURT: Objection sustained. 

Q Now, have jdu since learned that that was the 

case? 

A They conducted their investigation. We 

conducted our investigation. When it was found out that 
there were two authorities investigating that area, both 
authorities came together. Now, as to what they saw or 
what they did is — 

Q Have you since learned that they were both 

watching 293 Grand Street? 

A Yes, sir, I have. 

Q Have you since learned that they were 

watching 293 Grand Street roughly between the weeks of 
October 25th and November 20th? 

A I don't know when they were watching it. Like 

I said, I was undercover in that operation. I never read 
their federal reports. 

Q You wotldn't be the one that would know those 

things; is that right? 

A Only if I am told. No, I don't recall being 

told that between the weeks of October 25th and November 
7th, or whatever they were. I was never told that. 


Q 


Do you think that if, on the same day, that 




Q- 
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a federal car was sitting on one end of the street, and a 
State car was on the other, do you think the lookout teaos 
would know about each other? 

MR. KliiMELMAN: Objection. 

THE COURT* Objection sustained. 

Q Now, you filed certain DD5's on your State 

case, did you not? 

A For the buy operation? 

0 Yes. 

A Yes, sir, I did. 

Q And those DD5's involved your investigation 

of 293 Grand Strefc, did it not? 


Sane of those investigation reports pertained 


to that, 


Q How many reports did you file? 

A I filed almost every time I met any of the 

defendants. I would file a DD5 — anytime I made a buy in 
that operation, 1 would file a report. Numerous buys. For 
numerous buys, numerous meets. 

' Q Now, when I asked you, do you recall — I are 

referring to page 1507 of the federal court trial transcript 
Do you recall me asking you these questions 
and you giving these answers* 

"Question* You have been handed samething 
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that has now been marked as a Government exhibit 
number 3500-22. It's a DD5. Is that what you 
referred to it as? 

"Answer: Yes, sir. 

"Question: Do you have the prior DD5 in thi3 

one that relates to the investigation? 

"Answer: Yes, I do. Yes, sir, I do. 

"Question: Did you have them with you? 

"Answer: It's one. Yes, sir. 

"Question: This is not the only DD5 in this 

case, is it? 

"Answer: That's the only one, yes, sir. 

"Question: Where is your initial report? 

This is a follow-up report; am I correct? 

"Answer: Initial report is the overall 

investigation. 

"Question: UF-<*9? 

"Answer; My investigation. 

"Question: UF-49? 

"Answer: No. 

"What do you call that? 

"Answer: UF-61, report of investigation." 

Do you remember me asking you those questions 
and you giving those answers? 
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A Yes, air, I do. 

Q But in actuality, there were several DD-5's 

were there not? Concerning 293 Grand Street and this 
general — and this cjeneral investigation? 

A Yes. There were several. The way you use thal 

word, you used two questions, investigation and case. On 
that date, the trial that was before the court was Israel 
Dias-Martinez and two other defendants. You asked for the 
investigation report*, pertaining to Israel Diaz-Martinez 
which I had typed out. And that's the only one that I gave 
you. The only one that I typed out. 

Q Did you ever tell — 

A Aad then, you're putting it out of context. 

Q Did you ever tell Mr.Kimmelman that you had 

an investigation of aaveral months concerning Mr. Fiffe and 
Mr. Blanco and Mr. Miranda and all the other people 
involved in this case? 

A Did I ever tell him? 

Q Yes. 

A He knows about it now. Yes, sir. 

Q Did you tell him back at that time? 

A He was aware of it, yes, sir. 

Q And did you tell him that there were other 

DOS's involved concerning all of those people? 
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A I gave Mr. Kimmelman any information that he 

requested. 

q Did you tell him that there were other DD5 

reports; that there were other reports that you filed, 
several-— in fact, concerning the store at 293 Grand Street 
and the general investigation of all those people involved? 

A Mr. Kinmelman asked if I had any information 

on Israel Diaz-Martinez. If I had any. He asked me if I 
ever had any meets with Mr. Martinez. And I stated that I 
did. 

He told, me that Israel Diaz-Martinez would be 
going on trial in federal court and I was subpoenaed to 
appear before the Court on Israel Diaz-Martinez. 

Q Now, when you testified here, you testified, 

as we just found out, that you had initially met Mr. Martines; 
that the reason that you recognized him in the bar on 
January 17th was because you had met him previously, 

t 

correct? 

A That's correct, yes, sir. 

Q And you said you had met him previously 

either on October 15th or November 15th? 

A No. That was corrected now. It is now 

November 15th. 

q We used your date November 15th, right? 
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A Or thereabouts. That’s correct. 

Q Now, you have DD5’s concerning your activities 

on that particular day, do you not? 

A If I made a buy, I would make out a buy 

report, yet. 

THE COURTI Is there — does the DD5 show that 
you met Mr. Dxaz? 

THE WITNESS: No. It shows that I made a 
buy in the store on that day or thereabouts. I 
don’t have the D05’s with me. 

If Mr. Martinez had committed a crime, I would 
have included him in my DD5. 

Q Don’t you make observations in your DDS’s? 

A Some tines I d>, yes, sir. 

Q Hut your DD5’s cover — 

A When I initially met Mr. Martines, I did not 

know who he was. I did not know. I had information that 
he was involved, but he never committed any crimes and he 
never committed any overt acts to my — other than him being 
at the store. 

Q Do you put down a JD description of the 

people there? 

A The people that I bought from? Yes, air. 


I do 
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Q Did you make a report that concerns your 

activities on November 15th inside of 293 Grand Street? 

A On November 15th, or thereabouts, yes, sir, 

I would. The buy reports now. 

Q The buy reports. 

A I don 'u necessarily include everyone that is 

in the area. I would end up with a — with a DD5 several 
pages long. I concentrate on the major and — the major 
subjects who were conmitting the crime. The major things 
that are happening. I don't concentrate on every single 
person that is in the; store. 

Q All ricjht, officer. 

Will you answer my question? 

A I concentrate on — 

Q I understand. But I would like you to confine 

your answer to my questions. 

A I am trying to let you know how I work. 

Q Thank you. 

When you testified in this court that you had 

mat Mr. Diaa-Martines previously, you were referring to the 
incidents in the store on November 15, 1973, were you not? 

A Or thereabouts. Yes, sir. 

Q You had DD5's covering that incident, did you 

not? 
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What incidences now? 

Yea or no? 

What incidences? 

Your buy at 293 Grand Street on November 15th, 


1973. 


A 

Q 


November 15th or thereabouts , yes, sir. 

Or is there another date now involved? 

THE COURT* Objection sustained. The witness 
said he cannot be sure that it is the 15th. 

Q Now, you say you became aware of the federal 

operation concerning this matter in January of 1974? 

A I never said that. I said I learned that 

after the investigation began, that there was a federal 
investigation into that area and into those subjects. I 
didn’t say January of '74. 

Q When did you learn about it? 

A Sometlma after the operation began. I 

believe it was a month, two months. 

Q Well, a month or two months would either be 

December or January; is that right? 

THE COURT* You'd like to tie the witness to 
a particular dty, day of the week, time, night or 
day. 
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MR. MAHLER* Judge, I am not being that 
■pscifiot I would like a month. I don't think that 
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is unreasonable. 

THE COURT* It's unnecessary. It's irrelevant. 

That's the po:.nt. 

Q What tune of the year did you learn about the 

federal investigation? 

A Wintertime. 

Q That's 1974, correct? 

A Or late '73. 

Q And die. there ever come a time when yon 

combined your operations with the federal offices? 

A I think — to my knowledge, myself and the 

backup team was out only at the time of arrest. When the 
arrests were made, it was a combined effort. 

Q That was on June 21st or thereabouts? 

A That was in June of '74. 

Q And is it your testimony that even though you 

knew about the federal operation in January of 1974 or 
thereabouts, the winter of '74, late '73, that you just 
kept going upon your separate ways and doing your separate 
investigation? 

A I never testified as to that, no, sir. I — 

X didn't testify to that. I didn't say that. 

Q Is that your testimony now? 

A I didn't say it. You're asking me a question. 
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Q I am Hi king you now —— 

THE COURT* Mr. Mahler is suggesting that he 
wants you to adopt — you see, he's telling you that 
even though you knew that the investigation was on, 
you kept going separate ways. 

THE WITNESS* I knew about the New York City 
investigation and I knew that every so often, the 
backup team and myself on one or two occasions would 
meet with the federal authorities and exchange 
information. As to the federal investigation, I don*b 
-know what — how they investigated. But I know that 
we would exahiinge information. 

THE COURTI Do you plan and give orders on 
investigations or do you take orders? 

THE WITNESS: I mostly take orders. Unless 
it pertains to an undercover. 

THE COURT* Is it your decision as to when you 
join forces W2.th the federal authorities? 

THE WITNESS* No, sir. 

That's a lieutenant, sergeant or captain's. 

THE COURT* Those are the questions. Did 
you and the federal investigators get together? 

He's an undercover agent. 


Q 


My question to you is this: 
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After January — between January and June of 



1974, did you ever work in association with federal agents 
concerning this case, concerning the investigation of 
Fiffe and Diaz-Martinez and Blanco? 

A If you want to call an exchange of information 

working — yes, we did. If you want to call that — did 
I ever go out with one of the federal officers or did I 
ever make a buy for a federal authority -- no, sir, I did 


not. 


THE COURT t Mr. Rodrigues, just testify to 


what you did. 


You exchanged information! is that correct? 
That's correct. 

At what point did you exchange information? 
After we found out that there was — 


THE COURTS You are saying, "we." What did 


you do? 

THE WIT-JESS i After I found out that there 
was a federal investigation into that area, and into 
those subjects, I got together with the backup team, 
and I also met with federal authorities and I 
exchanged information. 

*> 

q When was that? Approximately? 
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A 


After wr found out that there were two 
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investigations, that there was a city investigation and 
there was a federal investigation. 

Q Was that also about January, '74? 

A After we found out, yes, sir. And there were 

several meetings between federal authorities and city author: 


ties. 


THE COURT: Were you at the meetings? 

THE WITNESS: I was at one or two. Yes, sir. 
It was an informal meeting. Federal authorities woul, 
come in the office and we'd talk about their 
information and about out information. 


And the investigation continued to June? is 


that right? 


Yes, sir. 


Q And wat there further cooperation of the 

months of January, February, March? 

THE COURT: Only tell us what you know, what 
you did; not what you think somebody else did. 

THE WITNESS: The meetings? The meetings and 
exchange of information? 

Q This continued from January through June. 

A I would say it did, yes, sir. 

THE COURT: Did you turn the reports over to 
the federal authorities? 
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THE WITNESS: No, sir, I did not. I turned 
my reports over to the City police department. 
q And you don't know what they did with their 

reports — with the reports; is that right? 

A They filed — I don't — I don't watch the 


reports. 


When you say you exchanged information, what 


do you really mean? Can you explain that to us? 

A That if they had information on the subject 

that we were watching, or if we had information on a subject 
that they were watching, we would tell them what plate numbe;: 
or what kind of car he drives, where he might live. 

If they had information — if we had informa¬ 
tion that they were to hit a warrant, we would tell them 
whether it was an appropriate time to hit a warrant, whether 
I would be in the area. You know, things like that. 

q You would tell them about your observations. 


too, don't you? 


I told them, if — if they requested informa¬ 


tion, I would give it to them, you know. 

q You would show them what DD5 s you had. 

A No. Basically it was all — no. It was an 

informal thing, you know. It wasn't, "Here are all my 
reports. Let me see your reports." It wa*< all informal. 
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Q Now, in the STate trial, referring to page 

110 of the minutes, you testified that when you met Victor 
Blanco, he said, "Are the shirts in?" 

Do you remember that? 

A I remember that phrase, yes, sir. 

Q And you took that to be a code message; isn't 

that right? 

A That's what it was, yes, sir. 

Q It was supposed to be, "Was the cocaine in?" 

Isn't that right? 

A Yes, sir. 

Q Did you ever tell that to the Federal 

people? 

A Once again, these meetings were informal. 

As — did I tell them — 

THE COURT; What has this got to do with your 

« 

claim that certain reports were kept from you for 
cross examination? 

MR. MAKLER: Because I want to show that 
it's highly improbable that the same people< 
testifying in different courts to almost the same 
conversations with the defendants here, Blanco — 
THE COURT; Different trials. 

MR. MAKLER; At different trials. 





26 


Rodrigiez-diroct 

THE COURT: Different trials, different 


people,right? 

MR. MAULER: Right. 

THE COURT: You don't have the same testimony. 
If he's charging him with a narcotics offense, why 
should he give a lot of testimony about what B,C, and 
D did? You want exactly the same testimony as long 

as it's the same conspiracy, right? 

MR. MAULER: I'm trying to show this was a 
joint operation at all times. The federal government' 
THE COURT: Look, I am not retrying the 
Diaz case. You made a claim here. Here are the 
witnesses. I will take testimony on the claim. 

Q And now you have testified that when you first 

met Fiffe — you correct me if I am wrong that Fiffe 
took you to Knickerbocker and Gates Avenue for the buy; 
isn't that correct? 

Yes, sir. 

Am I right? Is that right? 

Yes, sir. 

What is located at Knickerbocker and Gates 

What's located — it's a residential area. 


A 

Q 

A 

Q 

Avenue? 

A 


You have stores. 
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Q Is that the area of the Estrella record shop? 

A I don't know. I have never went there, to the 

Estrella record shop. 

Q Have you later learned that that was the 

area where the Estrella record shop was located? 

A No, sir, I did not. 

r 

MR. KIMMELMAN: Your Honor, I'm going to 
object to the relevancy of these questions. 

THE COURT: All right, he's already answered. 
What is the claim you are making here? 

MR. MAHLER: I am making the claim that Mr. 
Fiffe was an entirely independent operator. And had 
I known that, and had I had this information at the 
time of the trial, I could have cross examined him. 

He took these officers to the Estrella record shop 
which was involved with — 

THE COURT: Do you want to testify or i 3 he 
testifying? You're saying they withheld certain 
information. 

MR. MAHLER: That's correct. 

THE COURT: That they — that the State did, 
not that Mr. Kimmelman did. 

MR. MAHLER: I think Mr. Kimmelman did also. 

THE COURT: All right. Where is the 
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information? In a document? 

MR. MAHLER: In a document. 

THE COURT: Why don't you find that out 
instead of asking him how he testified in — how he 

testified in another case? 

MR. MAHLER: I asked him for the DD5's in the 


case. 


THE COURT: If you've got all the answers, 


then the hearing is at an end. 

Q Do you have your other DD5's with you? 

A No, sir. I never went to the Estrella 

record shop nor did I know that the Estrella record shop 
was in that area. 

q How many DD5's or other reports would you 

estimate that you matte in connection with those cases? 

A In reference to the v.hole case, I'd say about 

— over a dozen in reference to the whole buy operation. 

Q Right. 560? 

) 

A That's correct. DD5's or CCB buy reports 

where I put in a lot of facts. 

Q And your other brother officers, they made 

their own reports, did they not? 

A I hope so, yes, sir. 

q So you would say there were more than 
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probably two dozen, correct? 

A Yes, sir. 


Q Do each of the officers — did each of your 

officers have to make their own reports? 

A If an officer is working with another officer 

and they make observations, they make out one report and 
both officers sign it. 


detail? 


How many officers were working on this 


This investigation encompassed about a half 


dozen officers. About. 


Q So you would have about a half dozen officers 

making reports concerning the investigation? 

A Not at any given time. During the whole 

investigation, yes, sir. 


Would you turn any or these reports over to 


Mr. Kimmelman? 


now? 


Martinez. 


Did I? No, sir. 

Did he ask you questions such as I masking yov 


He asked me questions regarding Israel Diaz- 


Well, Israel Diaz-Martinez was part of the 


entire investigation, was he not? 
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A He wasn't the subject of a buy which — as 

were all the other subjects of that investigation. 

Q But he waa under investigation by you? 

A Yes, sir. 

Q Yes, correct? 

A Yes, he was. 

Q And you suspected that he was the owner of 

that store, did you not? 

A Yes, sir. 

Q Did you tell Mr. Kimmelman? 

A You're talking about the clothing store? 

Q The clothing store. 

A Yes, sir. 

Q Did you tell Mr. Kimmelman that there were 

all these reports in the St«*te file? 

A About the whole buy operation? 

Q That there were all these state DD5's, 

whatever reports — 

THE COURT: All these reports and — 

THE WITNESS: No. 

THE COURT: And you guess what Mr. Mahler 

means. 

THE WITNESS: No. 

THE COURT: All these reports. 
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THE WITNESS: No. You see, the buy operation 
Q You just testified, correct, that there would 

have to be at least two dozen reports in this case; correct? 
A Yes, sir. 

Q Did you ever tell Mr. Kimmelman about such 


reports? 

A I told him we had a buy operation. And that's 

about it. You know 

Q Did he ever ask you, were there STate reports 

involving this operation? 

A He asked me if I ever wrote out a DD5 on 

Martinez. And I stated I had, yes. 

Q Did he ever ask you how many reports are 

involved in this particular case? 

A Mr. Kinjnelman wasn't prosecuting the State 


case. He wasn't — 

THE COURT: Mr. Rodriguez, did you go over 
your reports recently? 

THE WITNESS: Reports? 

THE COURT: Yes. 

THE WITNESS: No, sir, I have not. 

THE COURT: Do you know whether there is 


anything in those reports that in any way contradict' 
testimony that you gave? 
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THE WITNESS: No, air, there isn't. 

THE COURT: Is there any information in those 
reports that would in any way point to the innocence 
of the defendant Diaa? 

THE WITNESS: No, air, not at all. 

THE COURT: Is there any objection to submitting 
those reports to the Court in camera? Is there any 
objection to submitting the reports? 

THE WITNESS: No, sir. If you would like 
to review the whole investigation, you can go right 
ahead. 

MR. KIMMELMAN: Your Honor, we would have no 
objection to submitting them in camera. Also, there 
is a trial upcoming involving Mr. Mahler Juanita 
Guzman, Mr. Mahler's client. 

THE COURT: I see. 

MR. KIKMELMAN: I imagine that some of these 
reports contain information relative to that 
upcoming State trial. But we would have no 
objection to tne Court examining it in camera. 

THE COURT: I will look at the reports. 

MR. KIMMELMAN: The witness doesn't have 
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them with him. but I am sure there is no difficulty 
in producing them. 
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Is that right? 

1HE WITNESS: I have to call. 

THE COURT: All we have thus far is matching 
Mr. Rodrigues' testimony in the State trial with 
that testimony here, and trying to show a variation. 

MR. MAIILER: I am trying to show — your 
Honor, I am trying to impeach the credibility of 
Mr. Piffe, and to show you that had I had that 
information, I would have been a far more effective 
cross examiner of Mr. Fiffe, the Government's 

star witness, than I was in a position to be at the 
time. 


THE COURT: You haven't touched on that so 


far. 


0 Do you recall testifying in the State court 

that on November 15th — 

THE COURT: All right, we will suspend this 
and I will continue it at about 3 o'clock. 
(Luncheon recess taken.) 


AFTERNOON 


SESSION 
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(4:00 o'clock p.m.) 

THE CLERK: United States of America versus 
Israel Diaz-Martinez. 

SAUL RODRIGUEZ, having been previously 

duly sworn, testified further as follows: 

THE COURT: Would you have any objection to 
submitting to me — the entire file to me in camera? 
I will not turn over any part of the file without 
consulting the U.S. Attorney. 

% 

THE WITNESS: No problem. There are — they 
are active investigations with people that haven't 
gone to trial. And he is the defense attorney. 

MR. MAHLER: I am in the other case. 

THE COURT: Yes. 

Suppose you turn the whole file over and 
mark it for identification. 

THE CLERK: So marked as Government 1 b — 

THE COURT: I will examine it in camera. 

Government — 

THE CLERK: Government exhibit 1. 

THE COURT: I will try to look at some of the 
pages while the examination is going on. And I will 
ask you, if you have any objection as to those that 
I deem he should have — 
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THE COURT: Suppose you put it in an 
envelope. ' 

THE CLERK: All right. 

THE COURT: And I will put the exhibit in the 
envelope. 

MR. KIKMELMAN: Again, w*» have no objection 
to producing the November 15th D05's at this time 

j 

for examination. 

THE COURT: November 15th, 1973, this case. 

MR. KIMMELMAN: * I'm sorry, '73. 

THE COURT: So this is -- this can be marked, 

right? 

THE WITNESS: Can I see it, your Honor? 

Right. 

THE COURT: Let it be marked for identification 
THE CLERK: So marked for identification. 
Government exhibit 1A for identification. 

THE WITNESS: I will be getting those papers 
back at the end of the — 

THE COURT: I may take it home over the 
weekend to look at it. Is that all right? 

THE WITNESS: Fin^. 

THE COURT: Because I won't have the time to 
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look at this. 

THE WITNESS: Fine. 

«K- 

THE COURT: And .will you see that Mr. Rodrigue s 
gets it as soon as I return it to you? 

MR. KIMMELMAN: Yes, your HOnor, I will. 

THE COURT: And then once it's marked, I would 
direct that it be available to the Court of Appeals 

j 

for possible review. 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

And, of course, if you want to, you can just 
Xerox it and turn that part o , "er to the Court of 
Appeals. 

THE WITNESS: Fine. Thank you. That's 
probably better. 

THE COURT: All right. 

DIRECT EXAMINATION 

BY MR. MAHLER: (continued) 

Q Could you give us approximately for the 

record how many reports you have handed over to the 
Court? 

A It's about — 

K 

Q 


25 


A 


Would you know" 

It's about a one-inch buy operation folder 
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Q Now, these are your reports? 

A No, sir. 

Q These are everyones'? 

A They contain my reports, the reports I made 

out and by members of the backup team. 

Q So that the Judge now has the reports of 

everyone that was involved in operation 560? 

A Everyone that made observations. Everyone 

that was there making observations during buys and 
surveillance that was done in that investigation. 

Q Now, I am holding something that is marked 

Government exhibit 1A. And would you look at this, please? 

A Yes. 

Q Is that your report from November 15th, 

1974? 

A This is my report as to a buy that occurred 

on that date, yes, sir. 

Q Is this a daily activity report? 

A No, sir. 

Q What do you call this? 

A OCCB buy reports. 

Q The DD5's are also from this day? 

A No, sir. I wouldn't make out a DD5. That 

would — the system has changed within OCCB. At one time 
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I would make out an OCCB buy report. Then they called it 
Miscellaneous 834. Then it was called DD5. That’s about 
the same thing, and OCCB buy report in that case. 


This ie the extent of the report that covers 


November 15th. 


I also made out an activity report for 


November 15th. 


Relating to this investigation? 


THE COURT: Now — 


THEWITNESS: Yes, sir. 

THE COURT: (continuing) — show this to Mr. 
Kimmelman. is this a report that was turned over 
to the defendant in the last trial? 

Show it to the witness if there is any 
question about it. 

MR. KIMMELMAN: I don't believe it was. No, 
it was not, yovr Honor. I believe, for the record, 
the only report that was turned over, which was marke 
as Government exhibit 3500, 22 and 22a, was the ' 
report such as you have in your hand for January 
17, 1974. 

THE COURT: All right. 

Q This is the entire — do I have it here now? 

A What do you want? 
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Q In other words — 

A What are you looking for? You want to know 

what form I make out after I make a buy? 

Q On thi3 particular day, you went to 293 

Grand Street, corrace? 

A That is correct. 

Q All right. 

You took part in a buy; is that right? On 
that particular day? 

, A That's November 15th. That report. 

Q Right? 

A Yes. 

Q I would like to know what reports you filled 

out for November 15th concerning this operation 560. Or 
if that is too broad, concerning 293 Grand Street, concerning 
the activities of Blanco and Fiffe and Juanita Guzman, if 
she's involved. 

A That's the buy report for the sale that 

occurred on November 15th. And I made out a daily activity 
report. 

Q Where is the daily activity report? 

A It's on the Judge's desk. 

MR. MAHLSRs Is it possible for me to see 
that? Do you have any objection to ay seeing the activity 
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report? 

MR. KIMMELMAN: No, we have no objection. 

THE COURT: What’s that? 

THE WITNESS: I would like to look at it. 

MR. KIMMELMAN: 'There i3 another eport 
contained in what you have for the 15th which the 
witness calls an active — daily active log or 
report. 

THE COURT: One of these? 

MR. KIM4ELMAN: I believe so. 

THE WITNESS: Yes, sir. 

THE COURT: You have no objection to it? 

MR. KIMMELMAN: He would like to see it. 

MR. MAHLER: He would like to see it first. 
THE COURT: What day is it? 

MR. KIMMELMAN: November 15th. 

THE COURT: November 15th. I have to give it 
to you and you will have to find it. 

THE WITNESS: Okay. Pine. No problem. 

MR. KIMMELMAN: No objection to having this 
marked as well. 

THE COURT: Let it be marked. 

THE CLERK: Government exhibit IB for 
identification in the hearing. 
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Q While v/e are doing this, officer, -- 

withdraw that. 

Now, it's your allegation — and correct me 

/ 

if I am wrong — that on November 14th you went to 293 
Grand Street — I am sorry. It says the date of activity, 
November 15th? 

A That's correct. 

Q It is your testimony that on that particular 

day you went to the clothing store at 293 Grand Street, 
went down the trap door into the basement, and you conducted 
a transaction for cocaine with a gentleman you Joiow now as 
Manuel Fiffe; is that correct? 

A On Nove:ober 15th I bought approximately a 

quarter kilo of cocaine from Manuel Fiffe and Victor Blanco 
at 293 Grand Street in the basement. 

(continued next page.) 
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2 

BY MR. MAHLERj 

jm 




el#3 

3 

Q 

Right. Now, is there anything on your reports 


4 

anywhere that mentionj you either observing or meeting in 


5 

any way Mr. 

Diaz-Martinez? v 


6 

A 

No, sir. I didn't write it down on my report. 


7 

No, sir. 



8 

0 

You have no description of him as John Doe in 


9 

any way? 



10 

A 

No. On that day he didn't take part in that 


11 

sale. 



12 

Q 

I see. Now, from — now, you filed DD-5s or 


13 

— I am sorry. Activity reports, whatever you would like 


14 

to call them 

, from November 15th through January 17th; isn't 


15 

that right? 



16 

A 

Yes, sir, I did. 


17 

0 

Okay. In any of those reports, is there any 


18 

mention of your meeting or becoming aware of a man named 


19 

Diaz-Martinez? Yes or no. Is there or is there not? 


20 

A 

If I were to write down on a daily activity 


21 

report each 

and every person I met — 


22 

• 

0 

Will you please answer my question. Is there 


23 

a mention — 

Mr. Kimmelman can ask you that question. 


24 

A 

On January 17th, I had a drug-related 

1 

26 

conversation 

with Israel Diaz-Martinez. On that date I 
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made out a DD-5 pertaining to that conversation. 

Q Officer, between November 15, 1973 and 

January 17, 1974, do .my of your reports that you filed in 
that period in any way mention or allude to you meeting or 
becoming aware of a man named Israel Diaz-Martinez? 

A No sir, they do not. 

Q Now, on your report marked Government 

Exhibit 1A, you say that you recorded a conversation on the 
NAGRA, which is a tapu recorder; is that correct? 

A That's right. 

Q Is there any conversation relating to 

Mr. Diaz-Martinez? 

A Might be an hello, hello, how are you. That 

is the extent of my conversation. That's how I testified 
before. 

Q Where he would be identified if we played the 

tape? 

A I didn't say that. I didn't say that. 

0 That's what I am asking you. 

A Where he would be identified? I would say, 

hello. Just like I testified. That's greeting him. Hello, 
how are you. Maybe to that extent. That's it. 

Q This is just a guess on your part? 

A A guess. I have testified as to that. 
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THE COOVcT: Is that your best recollection? 
THE WITWESS: That's correct, your Honor. 

Q So if we played the NAGR7. for November 15th, 

there would be a time when we would hear you say, hello, to 
somebody who you would identify as Diaz-Martinez? 

A How can I identify one as Diaz-Martinez if he 

doesn't speak back? 

q Someone you -— 

A We l;~ve a transcript of that NAGRA, a written 


transcript. 

Q And the transcript indicates that you said 

hello to somebody that — 

A That's correct. 

Q (continuing) — that didn’t say hello? 

A That's correct. 

q That is what it wi7 . testify to? 

A Yes. That's the transcript that was used at 

the trial of Manuel Fiffe and Victor Blanco. 

q Does the Judge also have a copy of the 


transcript? 

A It's not in the file. 

THE COURT: Is this it? 

THE WITNESS: This is it. 

THE COURT: Was this transcript used in the 
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trial in the State Court? 

THE WITNESS: I don't know if this is the 
exact transcript. Rut there are transcripts of the 
tape. X believe this is the one that was used. Some 
deletions or non-pertinent conversation that didn't 
pertain to the two defendants was not used at that 
trial. So I don't know if this is the exact tran¬ 
script. But this is a transcript of the conversation 

THE COURT: Have you seen that transcript? 

MR. MAHLER: No, I haven't. 

THE COURT: Do you have any objection to 
turning that over? 

MR. MAHLER: They are about to. 

THE WITNESS: I know there is an appeal in 
the State Court. 

MR. MAHLER: They are about to give me the 
transcript. But I don't know if it's the same one. 

THE WITNESS: No. You would get another 
transcript. 

MR. MAHLER: It's pertaining to another case. 

THE COURT: Would that in any way interfere 
with the prosecution in the State Court? 

THE WITNESS: I know that there was a 
conviction on that case and there is an appeal. 
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THE COURT: But if there is a conviction, any¬ 
thing you had — 

THE WITNESS: I don't know. 

THE COURT: — (continuing) — is disclosed 
already. 

THE WITNESS: That's correct. 

THE COURT: It's in the record. What 
difference doe:; it make? 

THE WITNESS: As far as I am concerned, he 
can look at it if — 

V!R. KIMMELMAN: I don't particularly see the — 
THE WITNESS: I don't know. 

MR. MAHLER: I will ask him. 

BY MR. MAHLER: 

Q Is there anything that you have in there that 

you can show us that pertains to you saying hello to anybody? 

A Yes. I will show you the conversation as I 

am entering the store. 

0 All right. 

A I can even read it from the transcript. 

Okay. A 3 I'm entering the store, how are you 

doing. 

Manuel Fiffe answers, okay^ 

Excuse mo. And then I go on to ask, how are 
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you. And than there is r. pause. Then there is another 
conversation. And then I ask, what incense do you burn here. 
What incense is this? You don't know. 

Q Eat you're n'at alleging that there is any 

conversation on the tape of the voice of Diaz-Martinez, are 
you? 

THE COURT: He said that. 

THE WITNESS: 1 said that. 

THE COURT: He said that there is no voice of 

Diaz-Martinez on the tape. 

%1R. MAHLER: All right. 

0 Now, did you make a NAGRA tape of the incident 

of January 17th? 

A No, sir, I did not. 

Q But there is tape recordings of almost all the 

other transactions? 

A I never said that. There are tape recordings 

of some transactions. There are tape recordings of some 
telephone conversations. 

Q And you use the code term November 15th, 

JD Red, correct? 

A That’s correct. Yes. 

0 And you — is it your testimony that is not 

something that you developed with the State officials or 
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THE COURT: I thought you olalned that you 
were denied certain report* that you could have used 
on cross-examination? 

MR. MAHLER: Wall, I an trying to — I an 
trying to demonstrate also that had I had this type 
of testlnony and these reporta, I could have shown 
that Flffe was either — 

THE COURT» You must be more specific. This 
testlnony, this particular report. And then at an 
appropriate tin* I will ask you how you could have 
used it. But you first develop the first reports 
that were denied to you. 

MR. MAHLERx Well — 

THE COURT: You are not going to use this 
hearing in order to try to have the witness say 
sonething different than he said at the trial and 
then go before the Court of Appeals and say, "Well, 
he lied." 

That's not the purpose of this hearing. 

MR. MAHLER: May I try to briefly explain to 
you what I an — 

THE COURT: No. I just want you to try to 
prove that soon natters that were withheld from you. 


26 


you could have used in your cross-examination 
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First, in this hearing, yon try to prove that 
thera were matters withheld from you that yon could 
have used. 

MR. MAHLER: Well, I am trying to show that 
these matters would have been used to cross-examine 
Mr. Fiffe, not necessarily this witness. That's juat- 

THE C0U3T* Or Mr. Fiffe. I haven’t seen 
anything yet, Mr. Mahler. 

BY MR. MAHLER! 

0 My question to you is, on November 15th, was 

it your testimony in the State Court, and did you put in 
the report, that Fiffe said to you that he couldn't lower 
the price because it vas good cocaine, but the next time he 
would give you a break? 

MR. KIMMELMAN: Your Honor, I am going to 
again object. There is no testimony at the Federal 
trial involving any transaction on November 15th,1973, 
Now he is talking about the — what the State 
investigation -- 

*,i 

THE COURT: Objection sustained. 

0 Do you have in your possession a card that 

Mr. Blanco gave you in front of Mr. Fiffe? A card from the 
■tore in which Blanco writes his phone number and Fiffe's 
name on the card? Do you have that? 
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No # sir, i do not have It with me. 

Do you recall this was a business card f 


the store? Was it not? 


1 recall receiving a business card from the 


store. Yes, sir. 


Now, when did you become aware — I will 


withdraw that. 


THE COURTi I have looked through this file. 
Incidentally. I see nothing at all that should be 
turned over to the defendant. 

I am going to return this file to you, 

Mr. Rodrigues. I've got it marked Exhibit 1. And 

your possession. And if the Court of Appeals 
wants to have a look at it, then I direct that you 
make it available to them. 

THE WITNESS: Yes, sir. I will file it with 
the Brooklyn South office where all these buy 
operation folders are filed. 


THE COURT: Yes. 


BY MR. MAHLER: 


Q Your reports — your reports do indicate, do 

they not, that on October 26th, that you went with Mr. Piffe 
or Blanco to the area of Gates and Knickerbocker Avenue, do 
they not? 
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if I am wrong and it appears in your reports, that on 

October 26th you went to the store at Or.nd Street, correct? 
A Yes. 

Q And your store — and on that particular day 

correct ro® if I am wrong — there is no mention or no 
allegation by you that Mr. Diaz-Martinez was in the store? 

MR. KTMMELMAN: Your Honor —— 

0 Is that right? 

MR. KIMMELMAN: I am going to object. 

THE COURT: May I have the question? 

(Record read.) 

THE COURT: No allegation in any report you 

mean? 

MR. MAHLER: Yes. 

MR. KIMMELMAN: That's been asked and answered. 
He said the name does not appear in any other report 
other than — 

THE COURT: All right. 

MR. KIMMELMAN: — (continuing) — November 17. 
THE COURT: All right, once more. 

THE WITNESS: That's correct. 

0 Your report indicates that the only one in the 

store, I believe, was Juanita Suzman; isn't that correct? 

MR. KIMMELMAN: Your Honor, again — 
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Q And Blanco? 

MR. KIMMELMAN: Again, this is irrelevant to 
this inquiry here. 

THE COURT: The report mentions — you mean 
no one else but Guzman? 

MR. MAHLER: No. They assert the only one in 
the store aside from Fiffe and Blanco when you — whe; 
you — who you went into the store with was 
Juanita Guzman. 

THE WITNESS: I could look at my report and 
tell you. I know Juanita Guzman is your client in a 
case pending in the State Court. So — 

THE COURT: When is that trial coming -- 

THE WITNESS: It's the early part of June, 
your Honor. 

THE COURT: This hearing isn't conducted as a 
pre-trial to the Guzman case. 

MR. MAHLER: No, it is not. 

THE COURT: Has the — 

MR. MAHLER: I am trying to conduct this 
hearing and trying to elicit testimony in line with 
United States against Rosner. And I think that that 
is what I am trying to develop. 

THE COURT: In line with United States 
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against Rosner? 

MR. MAHLER: That's correct. 

THE COURT: What does that hold? 

MR. MAHLER: I am trying to show that the 
material — that if I had the material of this 
detective, I could have successfully cross-examined 
Mr. Fiffe, who was trying to show that my client was 
his boss and that everything he did, he did for my 
client. 

THE COURT: All right. Then tell me the 
purpose of this question. The question was — 

MR. MAHLER: I have asked — 

THE COURT: Whether in your reports — 

MR. MAHLER: On October — 

THE COURT: Whether in your reports you ever 
disclosed that anyone else was in the store except 
Guzman — right? 

Is that right? 

MR. MAHLER: That's correct. 

THE COURT: All right. How is that cot.r.g to 
help you show that had you had this letter — 
assuming it's true — had you had this in your 
possession at the time of cross-examination it would 
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have been helpful? 
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MR. MAHLER: Throughout the case, Mr. Fiffe — 
there is not cne bit of evidence on the Government's 
direct case — 

THE COURT: Yes. You have all that in your 
affidavit. Don't repeat it. It doesn't have any 
more force because you say it twice. 

MR. MAHLER: That's the contention I am making.] 

THE COURT: All right. Go ahead, Mr. Mahler. 
Try to bring this to a quick close. 

MR. MAHLER: I would like to recall to your 
Honor that when I wanted an adjournment to cross- 
examine — 

THE COURT: I know all about that. 

MR. MAHLER: — (continuing) — this detective--j 

THE COURT: You have showed nothing. The 
affidavit says nothing. It's just general terms. You 
have been accusing everyone in the trial with with¬ 
holding information. You haven't yet pinpointed a 
bit of information that was withheld from you that you] 
say — that was not disclosed. All you are trying to 
show is that in another trial a witness said something 
different. This witness. And you're trying to show 
that his testimony was incredible on that basis. 

That's what you are trying to show. You asked for 
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Many things during the trial. You asked for many 
things that could never be delivered. These are 
scatter-shot approach*. Ask for everything. 

MR. MAHLER: Your Honor has an entire sheaf of 
reports that weren't turned over to me sitting on 
your desk. 

THE COURT: And not one of them — 

MR. MAHLER: That's your Honor's opinion. 

THE COURT: They don't even relate to it. You 
think because your client is charged with an offense 
that you are entitled to the entire records of all 
of the law enforcement agencies in the City. 

MR. MAHLER: No, your Honor. I think that the 
Government and the State can't just ignore each other 
when they are working on the same case and claiming 
they don't have Brady and ~ 

THE COURT: Do you want to testify and tell me 
how the Government, the United States Attorney, knew 
all about the narcotics investigation? I will ask 
Mr. Rodriguez to step down. You know all about it. 

You were a District Attorney at one time. 

MR. MAHLER: We will call Agent Abbot, if 
your Honor please, that the Government and state were 
watching one store during the same two weeks. 
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Rodriguea-direct 

THE COUNT* NOW, you have made many ,jaeeles» 
cl .l„. It happened during th. trial «"d 
happening here. That'a your atyla. Mayba It work, 
in place., but not hara. You hav. to have proof hara. 

It'a juat a want. of time to llatan to you. I want 
to llatan to vitne.aaa that hav. evidence. 

You'ra trying to tall me that bac.uaa It w«. 
a joint taek forca, that our Government knows 
everything that goes on with the City and state, 
well, I know dlffarantly. It doesn't happen that way. 

MR. MAHLERi Thla witness testified that from 

January, 1974 they knew about It. 

THE COURTi I heard th. testimony. They had 

Informal confe.-ences. H. did not turn th. file °«r 
to the Government. And your smile and disbelief mean| 

nothing at all. 

MR. MAHLER-. I would Ilk. to know what the 
informal conferences 

the COUNT* Tou don't know what you are tal jl 
about, Mr. Mahler. 

MR. MAHLER. All right. That'. »y opinion. 

MR. MAHLER* 

0 Officer, do you have the card that Mr. Blanco 

„ y ou? Mr. 01..' bu.lneaa card. Would that be avail..-'. 
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MR. KIMJOBLMAN: Your Honor, I an going to again 
object on relevancy grounds. 

THE COURT: What has that got to do with your 
inquiry? 

MR. MAHLER: I am trying to show that Fiffe 
and Blanco gave out Mr. Fia*-Martinex' card at all 
times when he wasn't even present and for all intents 
and purposes was not involved at all. 

THE COURT: I will allow it. 

Did he ever — did Blanco give you Dias' 
business card? 

THE WITNESS: I received a business card from 
then. Yes, I did. 

THE COURT: One? 

THE WITNESS: Yes, sir. 

THE COURT: All right. Do you have it? 

THE WITNESS: It's not here, your Honor. It 
was used in evidence in the State Court. The District 
Attorney might be holding it. 

BY MR. MAHLER: 

0 Was there an officer Falco on this case, too? 

A Yes, sir. 

0 Is his reports — is his report turned over to 


Judge Mishler, too? 
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Rodriguez-direct 
A Yes, sir. 

MR. MAH 1.ER: I have no further questions. 

THE COURT: Do you have any questions, 

i. 

Mr. Kinanelman? 

MR. KIMMELMANi Just a few questions, your 

Honor. 

CROSS-EXAMINATION 
BY MR. KIMMELMAN: 

Q Mr. Rodriguez, when you testified in Federal 

Court here on October 23rd, 1974, you turned over a DD-5 
relating to the incident that happened on January 17th, 1974; 
is that right? 

A Yes, sir. That's correct. 

THE COURT: That was narked what exhibit in 
the trial? 

MR. KIMM2LMAN: Marked Government Exhibit 
3500-22 and Government Exhibit 3500-23A. 

Q I show you these exhibits. Those are your 

only reports for January 17th, 1973 — '74? 

A Yes, sir. 

Q Is this the only thing that you turned over to 

the U.S. Attorney's office when I asked you, have you had 
any material on any prior investigation about Dias? 

A That's the only material I turned over. Yes. 
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* Rodriguez-cross 

0 Now, when you took the stand and you were 

cross-examined by Mr. Mahler, Mr. Mahler asked you if you 
nad any DD-5s; is that right? 

A That’s correct. 

0 And Mr. Mahler asked you if it's your testimony 

that this is the only DD-5 that was filed in connection with 
the entire investigation. And you answered, the entire 
investigation — he asked you concerning Israel Dias. And 
you answered, "Yes, I believe it is." 


Do you remember those questions and making 


those answers? 


A That's correct. Yes. 

Q Is that a true statement? 

A I filed one DD-5. And there was a 

Sergeant Monahan who filed another DD-5 concerning 
Israel Dias-Martinos. 

0 And later on Mr. Mahler asked you if you had 

any notes of what happened on November 15th, 1973; is that 


right? 


Yes, sir. 

And you replied that you had made no notes; is 


that correct? 


Yes. 


And the exhibits that were put into evidence 


<w ■ 

a 
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Rodriguez-cross 

today. Government Exhibits 1A and IB, show there is no 
mention of Israel Diaz-Martinerj is that right? 

A That 'b correct. 

q So your testimony was correct? 

A That's correct. Yes, air. 

0 And you presented to the Court the entire file 

of that operation? 

A Yes. 

q State buy operation marked as Government 

Exhibit 17 is that correct? 

A Yes, sir. 

q Have you ever turned that over to the United 

State. Government prior to your bringing it into court today 
A No, sir, I have not. 

THE COUET: That includes any agent, any 

drug enforcement agent. 

the WITNESS! NO, sir, we did not. I did not. 

q You did not? 

A That's correct. 

q And the only thing that you had turned over 

to the United States Government, including any agent, was 
the — what has been marked as Government Exhibit 3500-22 

and 2 3A? 

A That's correct. 
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Rodriguez-cross 

q And at the time the — at the meetings that 

you were present with —jbetween January and June of 1975, 
did you personally or did you observe any State or local 
police officer turn any material over to a Federal officer? 

A No. It was an exchange of information. 

Verbal exchange. Informal, verbal exchange of information. 

q Now, sir, could you explain to us very briefly 

how it came about that the Federal Government and the State 
Government happened to be both making buys out of 
293 Grand Street in the fall of 1973? 

A There was a registered New York City 

confidential informant who was giving us information 
pertaining to -hat area and the subjects in buy operation 
number 560. The same informant went over to the Federal 
authorities and he began giving them the same information. 

q Did you know that the confidential informant 

that was working fcr your agency was also giving the same 
information to the Federal Government at the same time? 

A Originally we didn't know that the informant 

was giving the same information to the Federal authorities. 
But through a computerized system, intelligence system, we 
found out that the Federal Authorities had an investigation 

in that area on the same subjects. 

0 This was after you had made the buys in 
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October and November of 1973? 

A It wai after I had made the buy in October. 

And after that it was that I — it was then that I learned 
that the Federal Government had an investigation in that are ^ 
MR.KIMM3LMAN: I have no further questions. 

THE COURT: Anything further? 

REDIRECT EXAMINATION 
BY MR. MAHLER: 

0 But you knew it by January, '74, correct? 

A It was January or a little later. Sometime 

after the operation — our operation beqan, there was, 
through the computer system, the connection system, we found 
out that the — that the Fede:al Drug Enforcement 
Administration was conducting an investigation in that area 
on those subjects. 

Q And that was — you discussed that, did you 

not, whan you had these conferences with the Federal 
Government officials, didn’t you? 

A We discussed it. We discussed how it came 

about. And it was then learned that the — we were using 
the same informant without the agencies knowing about it. 

Q You testified already that the conference began 

in January or thereabouts? Even perhaps in December, '73, 
am I correct? 
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Rodriguei-redirect 

A I aaid iorne time in the winter, after the 

beginning of that investigation — after the beginning of 
our investigation. Wq found out in the wintertime. 

0 Are bbere any notes of those conferences? 

A I said that there were informal, verbal 

conferences that took place at our office. 


(continued on next page) 
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q And are there any notes? Are there any DD-5s 

or daily activity sheets to show that your conference with 

the Government officials — 

A I just told you for the third time they were 

informal exchanges of information. If you were to write 
down everything you do during your day on an activity report, 
you would have activity reports ten, 15 pages long. They were 
informal. 

Q Who were the Government agents that took part 

in this group? 

A I remember meeting a Government agent Barry 

Abbott and one of his superiors. I don't recall his name. 

But they were informal. There was no taking of names, no 
writing of reports, no writing of minutes of the meeting. 

It was an informal exchange of information. 

MR. MAHLERS I have no further questions. 

THE COURT: Anything further? 

MR. KIMMELMANs No, nothing. 

THE COURT: All right, you may step down. 

THE WITNESS: Thank you. 

MR. KIMMELMANs I would ask that the submission 
of evidence of the reports of November 15, 1973 — 

THE COURT: Well, they are marked. You can 


26 


mark them in evidence. 
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Call the next witness. Who is it? 

MR. MAHL-.Rx Yes, I would like to call Barry 
Abbott. I just have a few questions. 

THE CUSR\ i Is that in evidence? 

MR. KIMKiLMANt The Judge said that. 

THE CLERKS Shall I aark them — mark it in 
Evidence? 

THE COURT* Yes. 

THE CLERKS Government Exhibits 1-A and 1-B 
P r ®Yiously marked for Identification now marked in 
Evidence in the hearing. 

BARRY PAUL ABBOTT, called as a witness, 

being duly sworn by the Clerk of the Court, testified 
as followss 
DIRECT EXAMINATION 
BY MR. MAHLER: 

Q Agent Abbott, could you tell us on approximatel; ’ 

what date the Federal investigation as to activities centered 
around 293 Grand Street? 

A October 31, 1973. 

Q You would say that was the very first time? 

A Yes. That is the day Z was introduced to 

Victor Blanco. That's when the case began. 

Q No one on your team at *11 had anything to do 


with the case prior to that? 
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Abbott-direct 


No, sir. 


Was Agent Dovetko in your team? 

Yes, sir. I was working for Agent Dovetko on 


this case. 


Q I ask you to look at this. I ask you if you 

can identify — well, would you just look at it, please? 

Does that refresh your recollection any as to when this case 


began? 


A No, sir. My first awareness was on October 31, 

as I testified. I was not aware of Agent Dovetko's prior 
knowledge. 

Q Would you agree now that Agent Dovetko began 

an investigation at 293 Grand Street prior to October 31st? 

MR. KIMMELMAN: Objection. 

THE COURT* I will allow him to answer. 

THE WITNESS: Yes, sir. 

Q Will you agree with me that he began his inves¬ 

tigation as early as October 29th? 

A Yes, sir. 

Q Did you subsequently become aware that the 

State claims to have initiated an investigation of 293 Grand 


Street on or about October 25, 1973? 

A Are you asking me when I became aware of it? 

Q Yes. Did you becomearare of that? 
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A Yes, sir, I did. 

Q Now, your investigation — 

THE COURT: Wait now. When? 

The question was, when, right? 

MR. MAHLER: Yes. 

THE WIKJESS: When would be —— sometime in 

December of 1973. 

Q Now, would you agree with me that between 

October 31st and November 20th of 1973, you had — you had 
the premises 293 Grand Street under surveillance? 

A That's correct. 

Q Did there come a time when you learned that the 

State Agents were making observations of the same premises 
during that period of October 26th to November 20th? Did you 
learn that? 


Yes, sir. 

When did you learn that? 


Same time. Sometime in the early part of 



December, 1973, 


Q In the early part of December. Did you make 

any attempt* to get together with them at that time to combini 


your case? 


Personally? 

Well, did you know of any attempts? 
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A Yea, sir, there was. 

Q What attempt was made? 

A To my knowledge. Agent Dovetko and his superior 

met with representatives of the Brooklyn South Narcotics and 
had a discussion as to the investigation that was being 
conducted by both oux* agencies. 

Q This is early December 1973, correct? 

A To the bast of my recollection, yes. 

Q Do you know where they met? 

A I believe they met at headquarters for Brooklyn 

South Narcotics. 

Q Agent Dovetko, was he the supervisor of the 

operation? 

A He was the case agent at that time, yes. 

Q He was effectively the boss of that operation; 

is that correct? 

A That's correct. 

Q What was the other name that you mentioned? 

A Seneca. 

Q Seneca. Seneca was also a supervisor? 

A He was Agent Dovetko's supervisor. 

Q He was above Dovetko? 

A That's correct. 


26 
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What rank was ho? 
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Group Supervisor. 


Now, do you know who they met with? 


I believa they met with Lieutenant Garry and 


a Sergeant -- but I'm not sure who the Sergeant was — from 


Brooklyn South. 


Do you know who that Lieutenant is? What his 


connection is? 


He would be the Lieutenant in charge of the 


Brooklyn South Narcotics. 


He would be the Lieutenant in charge of the 


whole Brooklyn South Narcotics operation? 


I am not familiar with the hierarchy so I couldn't 


state for sure. 


Now, do you know what they decided to do at 


that meeting? 


MR. KIMMULMAN r Your Honor, I am going to object 


THE COURTt Objection sustained. 


Did theru come a time when you had conversatior 


with people and learned what the outcome of those meetings 


were? 


Shall I answer that? 


THE COURT: You didn't object. 


MR. KXMMLIXAN: No. I am waiting to object to 


the next question. 


/ 
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iHIi WITNESS: Ccnld you repeat the question. 


please? 


with anyone? 


were? 


from? 


Did theru coiae a time when you had conversation! 


Yes. 

And learned what the outcome of those meetings 


Yes, I did. 

Who did you meet with? Who did you learn it 


Agent Dovetko. 

Was this 8ti11 in early December, '73? 

That's rxght. 

THE COURTi Did you say early December or did 


you say December? 

THE WITNESS: Early December, '73. 

THE COURT: All right. 

Q What did he tell you? What did he tell you 

was the mode of operation with the Federal Government? 

MR. KIMMLIXAN: Objection. 

THE COURT: Sustained as to form. 

Did he tell you that he was — that the Federal 
Agents and the City Agents or State Agents were workin 
together on the case that arose from the 293 — what 
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is the — 

MR. MAHLiRt Grand. 

THE COURTS Grand Street store? 

THE WITNESS: No, sir. 

Q Did you 3ay, "No"? 

A That's correct. We were not working together. 

Q Didn't he advise you at that tine that he had 

■eatings with the — with the State people? 

A Yes, he did have Beatings with the State 

people. 

Q And this was in regard to the fact that you 

were both observing the sane prenises —— 

A That's correct. 

Q (Continuing) — was it not? 

My question to you is, did he give you any instructions 
as to how you were to proceed from then — from then on7 
A Yes, he did. 

Q Now, did these instructions inform you of what 

your relations would be with the federal agents? 

A I — do you mean — 

Q The State. 

A Yea, he did. 

Q What did he say to you? 

A We were to pursue certain defendants in our 
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investigation and tha police were to pursue othsr defendants. 
q In other words, you split up the group; isn't 


that oorreot? 


Excuse nu? 


You split up the group under investigation. 


correct? 


A No, sir, that wouldn't be correct. 

q Who were you supposed to pursue? 

A Bermudas and Vivas. 

q And who were the State people supposed to pursui 

A Disc. 

q And you learned that in early December, correct 

A That's correct. 

TOE COUR*» How did you know the State was 

supposed to pursue Dias? Who told you that? 

THE WITNESS I Dovetko. 

THE COUR’.:i Oh. 

q Did you over meet Saul Rodrigues? 

A Yes, I di.d. 

Q Did you lieet him about that time? 
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When did you first meet him? 

I am not sure. It was in the springtime. 

Now, were you to cont in u e to work side by side 
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with the State agents? 


MR. KXMM^LMAN: Objection. 


TH3E5 COUK.’: Objection sustained. Nobody knows 


what that means and you are not going to interpret 


it, Mr. Mahler. 


Well, did you plan exactly how you were going 


to go about developing this investigation in view of the fact 


that you now knew that the State agents were involved? 


That's wad no plan. I was just told not to 


pursue Dias' and of thu investigation. 


And were you informed that there would be 


letings, future meetings between yourself and the State 


agents? 


No futuro meetings were planned. 


Was theru any discussion as to what would hapi 


if your investigation would overlap? 


We were supposed to advise one another of 


anything that might interfere in the other investigation. 


Ultimately, you arrested Dias Martinas; isn't 


that correct? Or your team did? 


That's correct. 


Is that right? 


Yes. 


Was there a change in the plan at some time? 


"0 
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2 

A 

I can't ..never yes or no to that question. 

3 

Q 

Well, vau Agent Dovetko's instructions did 

4 

he instruct you that State official* were supposed to 

5 

take care of 

Diaz Martinez? 

6 

A 

That's correct. They were supposed to pursue 

7 

the investigation. 

8 

0 

But you vound up pursuing it* is that right? 

*. • 

9 

A 

Mo, it is not right. 

10 

Q 

You vouni up arresting hie t isn't that correct? 

11 

A 

That's correct. 

12 

Q 

Now, is it your testimony that you vere only 

13 

supposed to 

deal with ?iffe and Blanco? 

14 

A 

Z didn't say that. 

15 

0 

Where — who vas assigned to you? 

16 

A 

Bermudez and Vivas. 

17 

Q 

Bermudez and vivas. Z see. 

18 

Nov, 

the Estrella Record Shop is the record shop that 

19 

, 

is near Gates and Knickerbocker* isn't that correct? 

20 

A 

That's ocrrect. 

21 

Q 

And — 

22 


THE COURT’* What has sll this got to do with 

23 

your 

motion? 

24 


MR. MAHLER* Because — 

25 


THB COURT* I am trying to find some connection 
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MR. MAHLER: All right. What it haa to do with 
my notion — I on trying to show that on October 26th, 
that 7iffa and Blanco independent of Hr. Dias Martinet 
conducted a sala of cocaine from the Estrella Record 
Shop that had to do — that Vivas and Bermudas had 
nothing to do with. 

THE COURT: It has nothing to do with this 
application. You are trying to show that the Govern¬ 
ment somehow withheld stat em ents or reports from you 
that you oould nave used in cross-examination. 

MR. MAHLER: That's correct.. If I could have 
had those reports, I could have disproved Mr. Piffe. 

THE COURTi You haven't proved there was a 
report, Mr.Mahler. Just the point — 

MR. MAHLUR: These are all in their reports. 

THE COURT: Where? 

MR. MAHLLR: There are reports of the sale at 
Knickerbocker Avenue and -- Knickerbocker Gates. 
They nay not rarer to the Estrella Record Shop 
completely or specifically. 

THE COURT: All right, go ahead, Mr. Mahler. 

As long as they are in the same world, right? 

MR. MAHLER: If I nay, your Honor, I just want 
to point out to you that there was no direct testimony 




77 

.Janott-direct 

on the trial by any agent, except for the testify of 
Fiffe and Blanco — 

THE CO UR.? 5 I want to point out to you that 
you haven't developed a single bit of information that 
wasn't turned over to you that could have been of use 
to you. And that's the purpose of this hearing. 

Q Did theru come a time when you became aware 

that a sale had taken place on October 26th involving State 
agents in the vicinity of Knickerbocker and Cates Avenue? 

A Yes. 

q when did you become aware of that? 

A Today. 

q Just todey for the first time? 

A That's correct. 

q Would you know, of your own knowledge, whether 

there are any reports — whether there were any reports filed 
by Agent Dovetko or Agent Seneca concerning the meetings 
with the State officials? 

A There were no written reports that I know of. 

MR. MAHLLAt I have no further questions. 

THE COURT* Any cross? 

MR. KIMMEXjMANi Just a few questions, your 


Honor. 


(Continued on next page.) 
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That's oorreat. 


And after that you concentrated on Beraudez 


and Vivas? 


That's correct. 


And the reason was that you didn't want to 


overlap with any State investigation — 


That's correct. 


Q (Continuing) — that was continuing at 293 

Grand Street? 

A At the tJ» of this meeting in December, it 

appeared that the police had a better chance of making a 
case against Hr. Dias. So they were left to pursue that. 

0 Has there any time during the period of October, 

1973, through the Spring of 1974, when this was a joint 

task force operation? 

A Never was.. 

Q were there separate investigations at all times' 

A That's correct. 

MR. kimhidmah: I have no further questions. 

THE COURT: Anything further? 

MR. MAHLER: No, I have nothing. 

the COURT: All right, you may step down. 

(Witness excused.) 

THE COURT: Anything further? 
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MR. MAHLiRs I have no further questions. 

THE COURTt All right, the hearing is over. 

Mr. Mahlar, you point to one bit of information 
supported by tha record — not some speculation or 
surmise — that you say was withheld from you. 

MR. MAHLZRs All right. Had I had the reports 

THE COURTS Which reports? 

MR. MAHLCRs All of these reports from the Stafc 

THE COURTS You don't even know what is in the 
reports. The raports that X looked at in camera -- 

MR. MAHLJRs In other words — 

THE COURTS You must assume that there is nothin 

there. 

MR. MAHLERs If your Honor will give me a 
moment. As I repeatedly said, during the trial there 
was no direct evidence by Agent Abbott or any other 
federal agent that my client Dias — 

THE COURTs Just accomplice testimony. 

MR. MAHLLRs — did anything — it was only 
accomplice — 

THE COURTi Defendants are convicted _n this 
court regularly on just acoomplioe testimony. 

MR. MAHLERs Their testimony is that, true. 

They got caught doing everything. But what they did. 
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they were doing for their boss Dias-Martinez. Had I 
had access to all of these state reports, I could 
have shown in c<roas-examining this defendant and 
showed that he operated all by himself. There isn't 
one mention there of Diaz-Martinez. Not one. And I 
say that the Feieral Government deliberately withheld* 
these things. Just because you don't ask and you want 
to look the oth<jr way, that doesn’t mean that you don't* 

THE COURT* Do you say that the Federal Govern¬ 
ment had these reports in their possession at the 
time of trial? 

( 

MR. MAHLER: I don't know that. But they shoulo 
have had. They had every reason to have. 

THE COURT* Well, you knew so much about it. 
You're a former Assistant District Attorney. Why 
didn't you subpoena the reports? They weren't under 
the control of the United States of America. 

MR. MAHLER: No. I didn't know about the 
reports at the time of the trial. 

THE COURTi Why should Kimmelman know about 

them? 

MR. MAHLER* Because Mr. Kismelman had a duty 
as a United Statas prosecutor to ask these people 
those questions. And they had a duty as Government 
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Agents to toll him that there was an on-going State 
investigation with their own reports. 

THE COURT: Where is that? Where do you fin« 
that? Statutory or custom or what? Where do you find 
that duty? 

MR. MAHLER: I think under the law and I think 
under the duty as a prosecutor. 

THE COURT: Can you cite a cane or a statute 
that they had a duty to go to the State and say, "Turn 
over your files"? 

MR. MAHLER: Their agents had a duty to say to 
them that there are state agents also involved here 
and they have Jenks or rtrady material or reports that 
they filed in connection with the same investigation. 
It was going at the exact same time. 

THE COURT: It wasn't revealed at the trial 
that there was a state investigation goin«i on. You 
didn't know that u tie tri.il in this case. 

MR. MAHLIP: lo. I knew once the trial began 

to unfold. Perhaps iw the end of the trial. I could 
see that from the dates. 

THE COURT: All right. Just a moment. 

(Recess taken.) 


THE COURT: bo you have anything to say 
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Mr. Kimmelraan? 

MR. KIMMELMAfl: Yea. Just — 

MR. MAHLER: Wait. I have one other thing. 

THE COURT: All right, go ahead. 

MR. MAHLER: Here is a detective, D< ective 
Rodriguez, the nvost devastating witness in the case. 
THE COURT: Rodriguez was. 

MR. MAHLER: Called in rebuttal. Absolutely. 

He testified — 

THE COURT: I thought you said — you just said 
without Fiffe t.iat your man couldn't be convicted. 

MR. MAHLER: I'm talking about the direct case. 
On rebuttal they called in Detective Rodriguez. And 
he gives about three pages of testimony. But he says 
he walked right up to Diaz, and he testifies that he 
has this conversation concerning the sale of cocaine. 
The first direct testimony from any State agent. 

And I asked him on the trial — I asked him — yes, 

I had — I have knowledge of the State Courts — 

THE COURT: But you do admit — 

MR. MAHLER: I specifically asked him for his 
reports, as you will see in the record, and he testi¬ 
fies — 

THE COURT: Didn't Fiffe and Blanco implicate 
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Diaz? 

MR. MAULER: Directly? 

THE COURT: Yes. Didn't they say that they 
dealt for him? 

MR. MAHLER: Yes. 

THE COURr: Well — 

MR. MAHLER: They said that everything they 
had done, they iad done on his behalf. 

DEFENDANT MARTINEZ: Yes. Excuse me. That — 

THE COURT: Sit down, Mr. Diaz. You had your 
trial. That's once. 

Go ahead. 

MR. MAHIwJR: They went — here this witness 
testifies — I asked him specifically, do you have any 
other reports. 

What did they think I meant? Reports from just 
that day of January 17th? 

He's a seasoned detective. He knows that I 
am entitled to — I meant the reports of the investi¬ 
gation, not just that one incident in Jose's Bar 
that he is testifying to. 

THE COURT: You're raying he didn't turn over 
reports of Blanco and Fiffe? You mean — Is that what 
you are saying? 
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MR. MAHLER: Yes. He is testifying — 

THE COURT: Why didn't you ask him if he had 
reports that implicated Fiffe and Blanco? Not that 
I think it would make any difference. Because they 
conceded they wore dealing in cocaine. Would that 
help? 

MR. m aht.. .R; His reports would have shown that 
in no way — there was no mention of Diaz-Martinez. 
Here is a man — both the State and the 
THE COURT: What does that prove? 

MR. MAHLER: It proves — 

THE COURT: What does that prove? 

MR. MAHLER: I would have disproved — as I say 
in my papers, the entire errand by theory — 

THE COURT: I know what you aay in your papers. 
I don’t believe it. You think because Diaz' name was 
not mentioned in the report, wasn't the boss, that 
that was the reason he had the front man doing the 
errands for him. 

MR. MAHLER: We tried to show in the trial — 
sure, it was his clothing store. There were times he 
was there and times he was out of there. But he nevei 
knew what was going on when he wasn't there. 

THE COURT: That was your defense. The jury 






didn't believe it. That's all 
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How would this have helped you? 

MR. MAHLER: I could have shown that not only 
did he conduct his own deals, but he testified that 
all the money went to Dias-Martinez. He never conducto 
his own deals. 

Here he was making deals back on October 26th 
with Vivas and Bermudez. 

THE COURTi I understand your argument. 

MR. MAHLER: This is at Estrella's Record Shop. 
And they were giving out the cards of this defendant's 
establishment. And I think under United States 
against Rosner and under the criteria that the Circuit 
Court laid down in that case, that we have proven 
enough to get a new trial. 

THE COURT: Now, I'm going to ask you to make 
a statement only because you have been accused of 
having this information. And I know you brought out 
through Mr. Abbott and Mr. Rodriguez that you did not. 
But because of the charges made, I would like you to 
make a statement on the record. 

MR. MAHLERi Wait. I don't want to interrupt. 

THE COURT: Wait. 

MR. MAHLER: 1 am not accusing him of having 
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THE COURT: ion certainly did. 

MR. MAULER: Wait. I am saying that he very 
v/ell should have had the information. 

THE COURT: That isn't what you said. 

MR. HAULER: Even if ho didn't have it. I am 
not accusing him oi my persona3 misconduct in tnc 
case. 

THE COURT: You certainly lid. 

MR. MAHLER• Vi* 11, I didn't mean to make taut 
implication. 

Till; COURT: At any rate, clear the record, 

Mr. Kiirunelinan. 

MR. KIMMELMAd: Very good. Your Honor, for the 
record, at no time prior to the day that Mr. Rodriguez 
took the stand and testified in this case did Lae 
United States Actornoy's office have in its possession 
or am' knowledge of any state reports in t.ioir 
investigation into .’9 1 Crand Street. On the uuy that 
Mr. Rodrigues ten*' i ' i *o, ‘‘r. Rodriguez came to my 
office as a rohu' ' i i vitues » just to testilv ns to 
the mooting he had on danuary 17, 1^74. 

i asked him ir he had any prior statements or 
>if.* had made any reports concerning that activity 
because that was to he the extent, of his testimony on 
direct examination. no turned over to me the reports 
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THI'J COURT: I don't recall, but how did that 
rebuttal come out? Was it because Mr. Mahler asked 
whether he over dealt in — 

MR. KJMMiiLMAM: That's correct. 

rili- COURT: (Continuing) -- in cocaine? 

MR. KIMMCLMAN: That's right. 

THb COURT: That was proper rebuttal. 

MR. KIMM2LMAN: I might just also add, your 
Honor, that Mr. Mahler, of course, represents Juanita 
Guzman. He asked Mr. Fiffe at the time ho was being 
examined on cross-examination, have you been indicted 
in the State Court also, and elicited from Mr. Fiffe 
that, yes, he had been indicted with Mr. Blanco. And 
he had been indicted with Juanita Guzman. He did not 
pursue any details at that time as to the matters that 
were in the State Court indictment. He well knew that 
in the State Court indictment, that the State wu 3 
charging Fiffe and Bianco with dealing, and the State 
had an investigation. And ne could have pursued the 
matter at that time with Fiffe on the stand, he could 
have pursued the matter with Mr. Rodriguez on the 
stand as to the details of the State investigation. 

T1UJ COURT: And did Mr. Mahler represent 
Miss Guzman from the outset of that prosecution? 
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MR. KIMMELMANi I believe he did. 

THE COURr: Did you? 

MR. MAHLER: That's correct. 

THE COURT: So from the time of this trial you 
were representing Miss Guzman in the State Court, is 
that correct? 

MR. MAHLER: That's correct. But under the 
State procedure there was nothing turned over up to 
that point to us. We have no information about that 
case. And I would like the record to indicate that 
Mr. Fiffe has an indictment all by himself. He's 
indicted all by himself in another case. And he’s 
got a third case with Miss Guzman that is still going 
to go to trial. And he takes the position — 

THE COURT: Didn’t you know that? 

MR. MAHLER: I didn't know that at that time. 

THE COURT: Did you turn over the arrest sheet 
to Mr. Mahler at the time — 

MR. KIMMLLMAN: Yes. 

THE COURT: (Continuing) — of the trial? 

Didn't it have that note on it? 

MR. MAHLER: I don't think — 

MR. KIMMELMAN: I don't know. It certainly had 
all his arrests. I don't know about the indictments. 

THE COURT: For the record, look on your sheets 
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MR. MAHIJ2R: Again, in the light of the testi¬ 
mony here today, I don't think that was my obligation. 
I think it's their obligation. 

THE COURT: Of course, you think that the 
Government must scurry around, do your investigation 
and turn over everything that might be of value to you 
right? 

MR. MAHLER: Well, I think that when the chief- 
when the chief agent Dovetko and the other fellow 
were — when they have conferences with the State 
officials and decide to work in harmony with them, 

I think that they have that obligation, yes. I don't. 

THE COURT: It's interesting if its true. Of 
course, if they do a bad job investigating, then you 
should be able to sue them for a bad job because now 
they are your investigators. That isn't the law. 

Come back in about 50 years. It may be. 

(Recess taken.) 

MR. KIMMELMAN: I don't see the arrest record 

here. 

THE COURT; Do you have it, Mr. Mahler? 

MR. MAHLEli: I may. 

MR. KIMMELMAN: I know, your Honor, that I 
^ urne< ^ over as Brady material all the arrest records. 

THE COURT: All right. That will be interest— 
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ing. 

HR. MAHLiiR: The arrest records won't show the 

individual indictments. 

THE COURT: It shows arrests for narcotic 

charges, doesn't it? 

MR. KIMMELMAN: Mr. Mahler asked Fiffe on the 

stand about his other indictments. 

THE COURT: He did. He was asked. 

MR. KIMMELMAN: Yes. 

THE COURT: Well, there you are. You have it. 
MR. MAHLER: You see, they just show the genera 
arrest, but they wouldn't show that the — the indict 
ment breakdown into separate cases. 

THE COURT: May I see it? 

MR. MAHLER: Certainly. 

THE COURT: Here, one Manuel Fiffe, arrested 
6/21/74. criminal sale of controlled substance, two 


counts. 

MR. MAHLER: 

lower corner. 

THE COURT: 
MR. MAHLER: 

then. 

THE COURT: 
MR. MAHLER: 


That's the general arrest in the 

All right. 

When it goes up toNi« Grand Jury 

Well, you had it. 

That doesn't indicate how many 
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cases he has. 

THE COURT: I know. This is a motion for a new 
trial on the claim that the Government withheld 
evidence producible under 3500 that the defendant coulc 
have effectively usea on cross-examination. The claim 
is that if he had this evidence, counsel for Mr. Diaz 
would nave had a significant chance of developing the 
prosecution to the point where it could have induced 
a reasonable doubt in the mind of a jury. 

The trouble is the defendant has failed to show 
that the prosecutor inadvertantly or intentional1 
withheld any information in any form that could have 
been used by the defendant for more effective cross- 
examination. 

The motion for a new trial is in all respects 
denied and it is so ordered. 

I will not write on this matter. I don't think 
it warrants a written opinion. You can take it up to 
the Court of Appeals in its present form. 

MR. KIMMEhMAN: Very good, your Honor. 

Your Honor, will you — will you tell the 
defendant that he has the right to appeal? 

THE COURT: He has already appealed. 

MR. KIMMELMAN: Yes, sir. 

THE COURT: And hi3 appeal includes the appeal 
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from this order. 

MR. KIMMELMAN: Very good. 

THE COURT: He understands that. I don't have 
to give him his rights under Rule 32 again. I gave 
it to him. 

MR. KIMMELMAN: Very good. 

THE COURT: This will be included in the 

appeal. 

MR. * KIMMELMAN: Thank you. 

MR. MAHLER: All right. Thank you for your 
indulgence. 

THE COURT: All right. 

MR. MAHLER: Your Honor, I don't wish to both 
you late in the afternoon with another — 

THE COURT: I have nothing else to do because I 
am waiting for a jury. 

MR. MAHLER: The defendant would like to visit 
his parents in Puerto Rico. 

THE COURT: How much is his bail? 

MR. MAHLER: I think he has his house up. 

DEPENDANT MARTINEZ: House and 2500 cash. 

THE COURT: Any objection, Mr. Kimmelman? 

MR. KIMMELMAN: To that visit to Puerto Rico? 
If we could set it down between certain dates so we 
know when he is going and when he is coming. 


94 

THE COURT: When is he going? 

MR. MAHLER: Do you know when you want to go? 
THE DEFENDANT MARTINEZ: Well, not exactly. 

In a week or next week. 

MR. MAHLER: Will you inform me so I can inform 

the — 

THE COURT: For how long? 

DEFENDANT MARTINEZ: It will bo a week or so 
because I don't know how bad she is. She is in the 
hospital. 

THE COURT: Bail limits extended to include 
the Commonwealth Of Puerto Rico and traveling to and 
from Puerto Rico for the period from June 1, 1975 to 
July 10, 1975. 

MR. MAHLER: Thank you very much. 

THE COURT: That will give you plenty of time. 
MR. KIMMELMAN: Thank you. 

MR. MAHLER: Thank you, your Honor. 

• * • 
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